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25 Years of Copyright

e 1991: Feist Publications Case

 1991: Basic Books v. Kinko’s Copies

¢ 1993: E.U. Copyright Term Directive

 1994: Campbell v. Acuff-Rose Music

* 1994: Fogerty v. Fantasy Music

 1995: American Geophysical Union v.Texaco
Inc.

¢ 1996:WIPO Copyright Treaty

* 1998: Digital Copyright Millennium Act

The 1990s

¢ 1993: Mosaic Browser released

¢ 1994: Internet Service in Colombia

¢ 1994: Amazon.com founded

¢ 1994: Sony Play Station introduced

¢ 1995: DVD adopted and marketed

¢ 1998: Google Inc.incorporated

¢ 1999: Nikon integrated SLR digital camera




Copyright at the Center
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* New Intellectual Property
> Computer Software
> Digital Images
> Websites

¢ New Uses of Intellectual Property
> Publishing Platforms

o Derivatives, Revisions, Alterations
> Copying, Sharing, Distributing
° Mashups, Indexing, Educating, Entertaining

Conflicts and Copyright

e Copyright Grants Rights
> Scope of Protectable Works
° “Original” Works
° “Fixed” in a Tangible Medium
e Copyright Sets Limits
> Some Works are Not Protected
> Copyrights Expire

Conflicts and Copyright

e Copyright Exceptions and Limitations
o Exhaustion and First Sale
° Educational Uses
o Libraries and Preservation
° Persons with Disabilities




New York Times, 1976
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FORD DUETO APPROVE
NEW COPYRIGHTS LAW

Exceptions & Limitations

e Copyright Exceptions

o Section 107: Fair Use

> Section 108: Library Copying

o Section 109: First-Sale Doctrine

> Section | 10: Displays and Performances
Fact-to-Face Classroom
Transmissions and Distance Learning

o Section 120:Architectural Works

o Section 121:Persons with Disabilities

Exceptions & Limitations

e Constitutional Foundation:

“The Congress shall have
power... To promote the Progress
of Science and the useful Arts, by
securing for limited Times to
Authors and Inventors the
exclusive Right to their respective
Writings and Discoveries.”




Questions about Copyright?
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* Which works are Eligible for Protection?
¢ How do you Get Protection?
¢ How long does the Protection Last?
> What is in the Public Domain?
¢ Who is the Copyright Owner?
e Are my uses an Infringement?
> Or are they Fair Use?

> Or something better than Fair Use?

What is Fair Use?

» Section 107 of the Copyright Act

° Purpose of the Use
o Nature of the Work Used

> Amount and Substantiality of the
Portion

> Effect on the Market for the Work

* Based on Four Factors: -

Notwithstanding the provisions of sections 106 and 106A, the fair use of
a copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for

|| purposes such as criticism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or research, is not an
infringement of copyright. In determining whether the use made of a

|| work in any particular case is a fair use the factors to be considered shall
include—

(1) the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit
educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or
value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use
if such finding is made upon consideration of all the above factors.




Fair Use and Classroom Copies
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¢ In the Statute: “including multiple
copies for classroom use”

e “Classroom Guidelines,” 1976

e Conference on Fair Use, 1998

¢ “Coursepack Cases,” 1990s

» Georgia State University case, 2014

The Rise of Litigation

e Copyright in the Courts:
°UCLA (video streaming)
° University of Michigan (HathiTrust)
> Google Books Litigation
o Kirtsaeng v. John Wiley & Sons
° International Interlibrary Loans
> Georgia State University

Google Books case

The Authors Guild v. Google Inc., 254
F.Supp.2d 282 (S.D.N.Y.2013).

Scanning and search of millions of
copyrighted books within fair use.

Transformative Uses.
Limited Search and Access.
On appeal to the Second Circuit.




“Google provides the libraries with the
technological means to make digital copies of
books that they already own. The purpose of the
library copies is to advance the libraries’ lawful
uses of the digitized books consistent with the
copyright law. The libraries then use these digital
copies in transformative ways. They create their
own full-text searchable indices of books,
maintain copies for purposes of preservation,and
make copies available to print-disabled individuals,
expanding access for them in unprecedented
ways. Google’s actions in providing the libraries
with the ability to engage in activities that advance
the arts and sciences constitute fair use.”
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The HathiTrust case

The Authors Guild v. HathiTrust, 902
F.Supp.2d 445 (S.D.N.Y.2012).

Storing and preserving, with limited access,
millions of copyrighted books.

Transformative Uses.

Restricted Uses and Access.

Furthers Research and access for Impaired.
Affirmed by the Second Circuit.

The HathiTrust case

The Authors Guild v. HathiTrust, 755
F.3d 87 (2d Cir.2014).

“Added value or utility is not the test:a
transformative work is one that serves a new and
different function from the original work and is
not a substitute for it

“To defeat a claim of fair use, the copyright holder
must point to market harm that results because
the secondary use serves as a substitute for the
original work.”




The HathiTrust case
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The Authors Guild v. HathiTrust, 755
F.3d 87 (2d Cir. 2014).

“Lost licensing revenue counts under Factor Four
only when the use serves as a substitute for the
original and the full-text-search use does not.”
“We conclude that providing access to the
print-disabled is still a valid purpose under Factor
One even though it is not transformative.”

SOFA Entertainment, Inc. v. Dodger Productions,

Inc., 709 F.3d 1273 (9* Cir. 2013). FW

JERSEY BOYS

e Purpose:
° Biographical use is transformative.
> Commercial use thus of little significance.
* Nature:
> Short clip was mostly informational.
> Favored fair use.

‘ Sources: www.edsullivan.com, www.playbillstore.com ‘

SOFA Entertainment, Inc. v. Dodger Productions,
Inc., 709 F3d 1273 (9* Cir.2013).

« Amount:

e 7-second clip is “hardly qualitatively
significant.”

> Suggested that it may not be copyrightable by
itself.

o Effect:

> Use in the context of a stage musical is not a
substitute for the original TV program.

‘ Sources: www.edsullivan.com, www.playbillstore.com ‘




Field v. Google Inc.,412 FSupp.2d 1106 (D.Nev.
2006).
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e Purpose:

> Cached copies of materials on the Internet
facilitates search and finding a site that has
been disabled.

> Does not substitute for the original site.
* Nature:

° Photographs were openly available.

> Field added the robot search code.

Field v. Google Inc.,412 FSupp.2d 1106 (D.Nev.
2006).

e Amount:
> Entire work, but no more than necessary.
o This factor was deemed neutral.
« Effect:
> Photographs were freely available.
> No evidence of licensing or markets.
 “Additional Factor”:
> Google’s good faith.

White v. West Publishing Corp., 29 FSupp.3d 396
(S.D.N.Y.2014).

e Purpose:

> Storing legal briefs in Westlaw database
facilitated new uses of the works.

> Adding links and enhancements also
transformative.

* Nature:

> “Functional presentations of facts and law.”
> The works were “in some sense unpublished.”




White v. West Publishing Corp., 29 FSupp.3d 396
(S.D.N.Y.2014).
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e Amount:
> Entire work, but use of the entire work was
necessary for the transformative purpose.
° The factor was neutral.
o Effect:
o Database is not a substitute for legal services.

> No evidence of marketability of the briefs by
the author.

Swatch Group Mgmt. Services Ltd. v. Bloomberg,
742 F3d 17 (2nd Cir.2014).

e Purpose:

> Commercial Purpose, but services the public
interest in providing information for investors.

> Similar to news reporting.

° “Lack of good faith ... merits relatively little
weight””

> Nontransformative, but not required. Also,
unaltered version is important for serving the
news purpose.

Swatch Group Mgmt. Services Ltd. v. Bloomberg,
742 F3d 17 (2nd Cir.2014).

 Nature:
> Not “statutorily published.”

> But Swatch allowed broad access to the call
and so has little interest in controlling first
publication.

Source:srgpicker at flickr.com
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Swatch Group Mgmt. Services Ltd. v. Bloomberg,
742 F3d 17 (2nd Cir.2014).
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* Amount:
> Entire work, but was justified by the purpose.
> Holds that copying the entire work makes this
factor neutral.
o Effect:
o Court looked to harm to loss of revenues in
“traditional, reasonable, or likely” markets.

° The value of the work was not its license
potential, but its contribution to investors.

Bill Graham Archives v. Dorling Kindersley Ltd.,
448 F.3d 605 (2nd Cir.2006).

The List Continues:

* Fox News Network, LLC v.TVEyes, Inc.

> Recording of news broadcasts.

> Indexing and accessing news clips.

> Wide social and public benefit.

> Uses did not compete with original purpose.
* Warner Bros v. RDR Books

° Blocked a “Harry Potter Lexicon.”

> Competed with authorized Encyclopedia.
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Where is Fair Use Heading?
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Purpose: No Presumption
— Even for Commercial Uses

+ Nature: No Presumption
— Even for Unpublished Works
Amount: No Presumption
— Even for Entire Works

- Effect: No Presumption
— Even for Commercialized Works

New Directions

- Open Access @ O)

- No barrier to Access
No restrictions on Downloading

- No restrictions on Uses

- Creative Commons
Exercise of Copyright Ownership
Rights

- Sharing of Rights with the Public

Making Sense of Fair Use

* Working with Fair Use
° Base decisions on the Four Factors.
> Discern principles from leading cases.
> Develop written standards.
¢ Do notWork in Isolation
° Public Domain.
° Permissions and Licenses.
> Specific Statutory Exceptions. *
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Thank You!

3/30/2015

Kenneth D. Crews
Gipson Hoffman & Pancione, L.A.
Columbia Law School, NYC
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